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DEPARTMENT  OF  HEALTH,  an  employer  to  make  the  provision  effec-  tive  bargaining  representative  has  been 

EDUCATION,  AND  WELFARE  tive  for  that  employer.  Proposed  §  110.-  designated  for  the  employees  of  a  unit  in 

802(b)  also  requires  that  the  HMO  ap-  accordance  with  section  9(a)  of  the  Na- 
Public  Health  Service  proach  the  employer  at  least  90  days  tional  Labor  Relations  Act  (NLRA) .  Sec- 

[42CFRPart  110]  prior  to  the  expiration  of  an  “existing  tion  1310,  it  should  be  noted,  does  not 

MTU  uiiMTPNAMrr  npr&Ni7A  contract”  (see  proposed  §  110.801(1)  for  specifically  provide  a  role  for  such  repre- 
^ n vcrc^  uri itu  rfnp.  a  definition  of  this  term) .  While  the  sentative  in  connection  with  the  offer  of 
:  T  PLANS  LUY  b  Department  views  this  90  day  period  as  the  HMO  option, 

i  ruui  an  adequate  interval  for  response  by  an  A  literal  reading  of  section  1310  would 

Notice  of  Proposed  Rulemaking  employer  to  a  proposal  by  a  qualified  indicate  that  the  offer  of  the  HMO  op- 

Jection  1310  of  the  Public  Health  Serv-  health  maintenance  organization  that  tion  may  be  included  in  a  health  benefit 
Act  enacted  by  section  2  of  the  it  be  included  in  that  employer’s  health  Plan  by  unilateral  action  of  the  employer 
alth  Maintenance  Organization  Act  of  benefits  plan,  it  is  recognized  that  cur-  outside  the  collective  bargaining  process. 

3  (Public  Law  93-222) ,  requires  that  rent  industrial  practice  may  dictate  a  It  is,  of  course,  recognized  that  under 
ployers  subject  to  section  1310  shall  different*  result.  Accordingly,  comments  the  NLRA,  health  benefits,  such  as  those 
accordance  with  regulations  which  are  invited  on  this  question  in  particu-  offered  by  an  HMO,  are  a  condition  of 
1  Secretary  shall  prescribe,”  include  in  lar;  if  a  different  interval  is  proposed,  employment  and  a  subject  of  mandatory 
v  health  benefits  plan  offered  to  their  supporting  grounds  should  be  provided,  collective  bargaining  between  the  em¬ 
ployees  the  option  of  membership  in  Proposed  §  110.802(f)  (1)  provides  ployer  and  the  exclusive  collective  bar- 
ilified  health  maintenance  organiza-  that  an  employer  subject  to  section  1310  gaining  representative  of  the  employees, 
ns  (HMOs)  Notice  is  hereby  given  need  not  include  in  its  health  benefits  The  literal  construction  of  section  1310 
tHo  Acdctant  for  Health  Plan  the  option  of  membership  in  the  described  above  would,  therefore,  clearly 

.h  th-  nnnroval  of  the  Secretary  pro-  qualified  HMO  which  seeks  such  inclu-  be  inconsistent  with  the  role  of  a  labor 
ec  to  ompnH  Part  no  of  Title  42  Code  sion*  provided  that  the  qualified  HMO  organization  under  section  9  of  the 

(or  HMOs)  wmch  the  employer  aoes  to-  NLRA  as  the  exclusive  bargaining 
new  Subpart  H  Employees’  Health  clude  m  his  health  benefits  plan  serves,  representative  for  the  employees  of  a 
npfitc  Pi  ant  Following  is  a  discussion  at  a  minimum,  the  same  areas  served  by  unit. 

certain  provisions  of  the  proposed  reg-  the  HMO  that  first  instated  contact  It  is  the  view  of  the  Department,  how - 

2km  provlslons  OI  tne  Prop05560  reg  with  that  employer.  If  the  employees  are  ever,  that  the  purposes  of  the  NLRA  and 
■  .  .  „ .  .  „  represented  by  an  exclusive  bargaining  the  after-enacted  section  1310  are  best 

The  defimtion  of  the  term  aesignee  agent,  such  selection  among  competing  servedbyattemptingtoassurethemax- 
proposed  §110.801(d)  aumorizes  rec-  HMOs  may  be  made  through  the  collec-  imum  accommodation  between  these 
nition  of  the  offer  of  the  HMO  option  ^ve  bargaining  process.  statutes,  taking  into  consideration  the 

trust  funds,  employers  associations,  proposed  §  110.803(b)  describes  the  policies  that  inspired  the  provisions  here 
similar  organizations  as  meeting  the  method  for  selection  among  copayment  at  issue.  Boys  Markets,  Inc.  v.  Retail 
aployer’s  obligation  under  section  1310.  levels  and  supplemental  benefits  offered  Clerks  Union,  Local  770,  90  S.  Ct.  1583 
Neither  the  statute  nor  this  regulation  by  a  health  maintenance  organization.  (1970) .  Accordingly,  the  proposed  regu- 
quires  an  employer  to  seek  out  or  de-  employees  of  an  employer  are  repre-  lations  contemplate  that  as  part  of  the 
lop  an  HMO  option  for  its  employees,  sented  by  a  collective  bargaining  agent  collective  bargaining  process,  the  em- 
'oposed  §  110.802(a)  provides  that  an  or  other  representative  recognized  under  ployer  would  offer  to  the  collective  bar- 
nployer  subject  to  section  1310  is  not  ^he  jaws  0f  the  united  States  or  any  gaining  representative  of  the  employees  a 
squired  to  offer  an  HMO  to  its  employees  state,  such  bargaining  agent  may  make  health  benefits  plan  which  included  an 
atil  a  qualified  health  maintenance  or-  sucfi  selections  on  behalf  of  such  em-  HMO  option  meeting  the  requirements  of 
mization  approaches  him  with  a  pro-  pi0yees.  *  section  1310.  The  representative,  on  be- 

usal  for  such  an  offering.  For  employees  who  are  not  represented  half  of  the  unit  employees  within  the 

Attention  is  called  to  42  CFR  110.602  in  the  manner  described  above,  proposed  service  area  of  the  HMO,  could  select 
j)  (2)  (contained  in  the  Notice  of  Pro-  §  110.803(b)  (2)  provides  that  the  deci-  among  the  supplemental  health  services 
3sed  Rulemaking  published  at  39  FR  sion-making  process  employed  in  select-  to  be  included  and  the  copayment  levels 
1044  establishing  a  new  Subpart  P)  ing  the  services  and  payment  schedules  to  be  offered  (§110.803(b)  (1)).  Similarly, 
hich  would  provide  for  a  “phase-in”  for  the  existing  health  benefits  plan  ap-  the  selection  among  competing  HMOs 
eriod  for  certain  entities  whose  existing  pues  to  the  selection  among  supplemen-  falling  within  the  same  organizational 
antracts  for  prepaid  health  services  do  tal  health  services  and  copayment  levels  category  under  section  1310(b),  may  be 
ot  provide  for  services  to  members  as  to  be  part  of  the  HMO  plan.  This  decision  made  by  the  collective  bargaining  repre- 
rescribed  by  the  law  and  regulations.  It  is  necessary  if  the  group  is  to  be  treated  sentative  (§  110.802(f)  (2) ) .  The  union 
;  important  to  note  that  such  entities  0n  a  group  rate;  otherwise,  employees  could  then  leave  to  the  unit  employees 
rill  be  qualified  only  with  respect  to  new  would  be  required  to  obtain  individual  the  option  of  selecting  or  rejecting  the 
roup  and  individual  contracts  under  contracts,  and  there  would  be  increased  HMO  option  or  the  union  could  select  the 
irhich  services  will  be  provided  in  the  administrative  costs  associated  with  in-  HMO  option  on  behalf  of  all  the  unit 
nanner  prescribed  and  with  respect  to  dividual  selections  and  individual  pre-  employees  within  the  HMO  service  area 
vhich  the  entity  is  organized  and  op-  mium  collections.  so  that  all  such  employees  would  be  cov- 

srated  in  the  manner  prescribed.  With  Proposed  §  110.802(c)  requires  that  ered  by  the  HMO. 

•espect  to  existing  contracts  covered  by  each  employer  subject  to  section  1310  The  union  is,  of  course,  also  free  to 
r  time-phased  plan,  the  entity  will  not  be  include  the  option  of  membership  in  decline  the  plan  with  the  HMO  option 
i  qualified  health  maintenance  organiza-  qualified  health  maintenance  organiza-  offered  by  the  employer.  Section  1310,  in 
[ion  until  the  time-phased  plan  is  com-  tions  in  any  health  benefits  plan  offered  this  situation,  supports  the  view  that  the 
pleted  and  the  services  provided  and  the  to  its  eligible  employees  (defined  in  employer  is  legally  required  to  insist  on 
organization  and  operation  of  the  entity  $  110.8OK0)).  This  provision,  as  well  as  it,  so  that  if  the  parties  reach  a  good 
comply  fully  with  the  requirements  of  ,the  provisions  for  selection  by  eligible  faith  impasse  on  the  issue,  the  employer 
section  1301  of  the  Act  and  Subpart  A  of  employees  of  alternatives  from  among  can  then,  under  NLRA  principles,  in- 
this  part.  Accordingly,  employers  whose  the  options  available  in  the  health  bene-  stitute  his  offered  plan  with  the  HMO 
contracts  are  included  in  a  time-phased  fits  plan  offered  to  them,  is  intended  to  option  on  the  same  terms  and  conditions 
plan  under  the  proposed  1  110.602(b)  (2)  make  clear  that  it  is  the  obligation  of  as  offered  to  the  union.  See  Taft  Broad- 
(iii)  will  be  subject  to  the  requirements  the  employer  to  include  the  HMO  option  casting  Co.,  WDAW  AM-FMTV,  163 
of  proposed  1  110.802(a)  when  ap-  in  the  health  benefits  plan  actually  made  NLRB  475;  Bi-Rite  Poods,  Inc.,  147  NLRB 
proached  by  a  qualified  health  mainte-  available  to  eligible  employees  so  that  59,  63—65;  N.L.R.B.  v.  Crompton-High- 
nance  organization  pursuant  to  proposed  thev  can  exercise  their  options  on  an  land  Mills,  Inc.,  337  U.S.  217  (1949) . 

5  110.802(a)  (4) .  individual  basis.  In  the  view  of  the  Department,  this  ap- 

Proposed  1  110.802(b)  describes  the  Special  consideration,  however,  must  proach  is  consistent  with  the  requirement 
material  an  HMO  must  present  to  such  be  given  to  the  situation  where  a  collec-  of  the  NLRA  and  achieves  the  purpose  of 
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section  1310  by  requiring  that  the  option 
of  membership  in  a  qualified  HMO  in¬ 
cluded  in  a  health  benefits  plan  be  ex¬ 
ercised  by  the  individual  employees  of  an 
employer.  The  Department  does  not 
believe  that  a  different  accommodation  of 
the  two  statutes — namely,  that  an  em¬ 
ployer  does  not  have  an  obligation  to 
offer  the  HMO  plan  if  the  union  rejects 
it — meets  the  basic  purposes  of  section 
1310.  The  Department  requests  com¬ 
ments  on  these  legal  and  policy  issues. 

Proposed  §  110.804  describes  the  provi¬ 
sions  relating  to  the  group  open  enroll¬ 
ment  period.  Attention  is  called  to  the 
provision  that  requires  an  affirmative 
written  selection  among  the  different  op¬ 
tions  in  the  health  benefits  plan  when 
the  option  of  membership  in  a  qualified 
HMO  is  first  introduced  to  a  group  of 
employees.  In  subsequent  open  enroll¬ 
ment  periods,  an  affirmative  written 
selection  is  not  required  should  addi¬ 
tional  HMOs  be  included  in  the  health 
benefits  plan,  nor  is  affirmative  written 
action  required  should  employees  elect 
to  continue  their  participation  in  a  given 
option.  This  latter  provision  is  patterned 
after  the  Civil  Service  Commission’s  ap¬ 
proach  to  handling  Federal  employees’ 
health  benefits. 

Proposed  §  110.804  requires  that  dur¬ 
ing  such  group  open  enrollment  periods, 
eligible  employees  may  enroll  in  any  of 
the  alternatives  included  in  a  health 
benefits  plan  without  the  imposition  of 
waiting  periods  or  exclusions  or  limita¬ 
tions  based  on  health  status  as  conditions 
of  enrollment  or  transfer.  This  protec¬ 
tion  of  the  right  to  transfer  from  one 
alternative  to  another  during  the  open 
enrollment  period  is  necessary  to  assure 
the  free  exercise  of  the  options  avail¬ 
able  under  the  health  benefits  plan.  The 
opportunity  to  select  among  different 
alternatives  included  in  a  health  benefits 
plan  also  must  be  made  available  to  new 
employees,  employees  who  transfer  from 
one  geographic  area  to  another,  and  em¬ 
ployees  who  are  enrollees  of  an  HMO 
which  ceases  operation. 

Proposed  §  110.805  requires  that  the 
health  maintenance  organization  alter¬ 
native  be  included  in  the  health  benefits 
plan  on  terms  no  less  favorable,  insofar 
as  the  employer’s  monetary  contribution 
is  concerned,  than  those  on  which  the 
other  alternatives  are  included,  and 
specifies  the  criteria  and  methods  for 
determining  the  employer’s  monetary 
contribution  to  such  other  alternatives 
where  the  amount  of  the  employer’s  con¬ 
tribution  to  the  HMO  is  not  fixed  by  a 
collective  bargaining  agreement. 

If  the  offer  of  the  health  maintenance 
organization  membership  option  requires 
that  employees  selecting  such  option  con¬ 
tribute  to  the  membership  payment,  pro¬ 
posed  §  110.806  would  require  that  the 
employer  offer  such  employees  the  op¬ 
portunity  to  participate  in  a  payroll  de¬ 
duction  program  for  payment  of  such 
charges  to  the  HMO.  Employees  who 
choose  not  to  participate  in  such  a  pro¬ 
gram  may  be  charged  individual  (non- 
group)  subscriber  rates. 

Interested  persons  are  invited  to  sub¬ 
mit  written  comments,  suggestions,  or 


objections,  with  respect  to  the  proposed 
new  subpart  H,  to  the  Administrator, 
Health  Services  Administration,  Park- 
lawn  Building,  Room  14-05,  5600  Fishers 
Lane,  Rockville,  Maryland  20852.  Com¬ 
ments  received  on  or  before  March  31, 
1975,  will  be  considered  in  the  prepara¬ 
tion  of  the  final  regulation,  and  will  be 
available  for  public  inspection  at  the 
above  address  between  the  hours  of  8:30 
a.m.  and  5  p.m.  Monday  through  Friday. 

It  is  anticipated  that  this  proposed 
sub  part  will  be  made  effective  upon  re- 
publication  in  the  Federal  Register. 

Dated :  December  17, 1974. 

Charles  C.  Edwards, 
Assistant  Secretary  for  Health. 

Approved:  February  4, 1975. 

Caspar  W.  Weinberger, 

Secretary. 
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110.807  Relationship  of  section  1310(a)  of 

the  Health  Maintenance  Organi¬ 
zation  Act  of  1973  to  the  National 
Labor  Relations  Act,  as  amended. 

Authority:  Sec.  215,  58  Stat.  690,  (42  U.S.C. 
216);  secs.  1301-1315,  87  Stat.  914-933  (42 
U.S.C.  300e-300e-14) . 

Subpart  H — Employees’  Health  Benefits 
Plans 

§  110.801  Definitions. 

In  addition  to  the  terms  defined  in 
§  110.101,  as  used  in  this  subpart: 

(a)  “Employer”  shall  have  the  same 
meaning  as  that  given  such  term  in  sec¬ 
tion  3(d)  of  the  Fair  Labor  Standards 
Act  of  1938,  as  amended,  (29  U.S.C.  203). 

(b)  “Employee”  mesftis  any  individual 
employed  by  an  employer,  whether  on  a 
full-  or  part-time  basis. 

(c)  “Eligible  employee”  means  an  em¬ 
ployee  who  meets  the  terms  and  condi¬ 
tions  established  by  an  employer,  or  its 
designee,  to  participate  in  an  existing 
health  benefits  plan. 

(d)  “Designee”  means  any  person  or 
entity  acting  on  behalf  of  the  employer 
to  offer  the  option  of  membership  in  a 
qualified  health  maintenance  organiza¬ 
tion  to  the  employer’s  eligible  employees, 
such  as  a  trust  fund,  employers’  associa¬ 
tion,  or  other  person  or  entity  authorized 
to  act  for  the  employer. 

(e)  “Health  benefits  plan”  means  any 
plan  for  the  provision  of,  or  payment  for, 
any  of  the  basic  or  supplemental  health 
services  described  in  1 110.101  (b)  and 
(c)  of  this  part  offered  to  eligible  em¬ 
ployees  or  to  such  employees  and  their 
eligible  dependents  by  or  on  behalf  of  an 
employer. 

(f)  “Qualified  health  maintenance  or¬ 
ganization”  means  an  entity  which  has 


been  found  by  the  Secretary  to  meet  the 
requirements  of  Title  XIII  of  the  Act  and 
the  applicable  regulations  of  this  part. 

(g)  “To  offer  a  health  benefits  plan” 
means  to  make  participation  in  a  health 
benefits  plan  available  to  eligible  em¬ 
ployees,  or  to  such  employees  and  their 
eligible  dependents,  whether  a  financial 
contribution  by  the  employer  on  behalf 
of  such  employees  is  made  directly  or  in¬ 
directly  (e.g.,  through  payments  on  any 
basis  into  a  health  and  welfare  trust 
fund). 

(h)  “Group  enrollment  period”  means 
the  period (s)  during  which  each  eligible 
employee  will  be  given  the  opportunity 
to  select  among  the  alternatives  included 
in  a  health  benefits  plan. 

(i)  “Existing  contract”  means  (1)  a 
collective  bargaining  agreement,  (2)  a 
legally  enforceable  contract  for  the  pro¬ 
vision  of  health  benefits  between  an  em¬ 
ployer  and  its  employees,  or  (3)  any  le¬ 
gally  enforceable  agreement  between  an 
employer,  or  its  designee,  and  a  carrier, 
for  the  provision  of,  or  payment  for, 
health  benefits  or  services  to  eligible  em¬ 
ployees.  In  the  case  where  an  agreement 
under  paragraph  (i)  (3)  of  this  section  is 
subject  to  the  terms  of  a  collective  bar¬ 
gaining  agreement  which  specifically 
mandates  maintenance  of  benefits  and/ 
or  identifies  the  carriers  or  other  entities 
to  be  contracted  with  for  the  provision 
of,  or  payment  for,  health  benefits  or 
services  to  eligible  employees,  such  col¬ 
lective  bargaining  agreement  shall  be 
considered  the  existing  contract. 

(j)  “Carrier”  means  a  voluntary  as¬ 
sociation,  corporation,  partnership,  or 
other  nongovernmental  organization 
which  is  engaged  in  providing,  paying  for, 
or  reimbursing  all  or  part  of  the  cost  of 
health  services  under  group  insurance 
policies  or  contracts,  medical  or  hospital 
service  agreements,  membership  or  sub¬ 
scription  contracts,  or  similar  group  ar¬ 
rangements,  in  consideration  of  premi¬ 
ums  or  other  periodic  charges  payable  to 
the  carrier. 

§  110.802  Applicability. 

(a)  The  regulations  of  this  subpart 
apply  in  each  calendar  year  to  each  em¬ 
ployer  which: 

(1)  Was  required  during  any  calendar 
quarter  of  the  previous  calendar  year  to 
pay  its  employees  the  minimum  wage 
specified  by  section  6  of  the  Fair  Labor 
Standards  Act  of  1938  (or  would  have 
been  required  to  pay  its  employees  such 
wage  but  for  section  13(a)  of  such  Act) ; 

(2)  During  such  calendar  quarter  em¬ 
ployed  an  average  number  of  not  less 
than  25  employees: 

(3)  Offers,  or  on  whose  behalf  there 
is  offered,  in  the  calendar  year  beginning 
after  such  calendar  quarter  a  health 
benefits  plan  to  its  eligible  employees; 
and 

<4)  Has  received  a  request  for  inclu¬ 
sion  in  the  employer’s  health  benefits 
plan  from  one  or  more  qualified  health 
maintenance  organizations  which  op¬ 
erated)  in  an  area  in  which  any  eligible 
employee  resides. 

(b)  To  be  effective  under  paragraph 
(a)  (4)  of  this  section,  the  request  shall 
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be  received  by  the  employer  or  its  des¬ 
ignee  not  less  than  90  days  in  advance 
of  the  expiration  date  of  an  existing  con¬ 
tract,  unless  the  employer  or  its  designee 
waives  this  time  requirement,  and  shall: 

(1)  Be  in  writing  and  directed  to  the 
specific  employer,  or  its  designee; 

(2)  Provide  evidence  that  the  health 
maintenance  organization  has  been 
determined  to  be  qualified  by  the  Secre¬ 
tary  under  Subpart  F  of  this  part; 

(3)  Describe  the  area  served  by  the 
health  maintenance  organization,  or  the 
proposed  service  area,  and  give  the  dates 
basic  and  supplemental  health  services 
will  be  provided  in  such  areas ; 

(4)  Describe  the  location  of  facilities 
where  health  services  are  provided  or  will 
bo  provided,  and  give  the  dates  services 
will  be  provided  at  such  facilities; 

(5)  Include  proposed  contracts  to  be 
entered  into  between  the  health  mainte¬ 
nance  organization  and  the  employer,  or 
its  designee; 

(6)  Include  sample  copies  of  market¬ 
ing  brochures  and  membership  litera¬ 
ture;  and 

(7)  State  the  payment  for  basic  and 
supplemental  health  services  to  be  re¬ 
quired  for  various  categories  of  member¬ 
ship. 

(c)  Each  such  employer  shall  include 
In  any  health  benefits  plan  offered  to  its 
eligible  employees  (or  to  such  employees 
and  their  eligible  dependents)  the  op¬ 
tion  of  membership  in  qualified  health 
maintenance  organizations,  subject  to  the 
provisions  of  paragraphs  (d),  (e),  (f), 
and  (g)  of  this  section. 

(d)  If  more  than  one  qualified  health 
maintenance  organization  which  pro¬ 
vides  services  in  an  area  in  which  eligible 
employees  of  such  an  employer  reside, 
have  requested  inclusion  in  the  health 
benefits  plan,  and 

(1)  One  or  more  of  such  organizations 
provides  basic  health  services  through 
professionals  who  are  members  of  the 
staff  of  the  organization  or  a  medical 
group  (or  groups) ,  and 

(2)  One  or  more  of  such  organizations 
provides  such  services  through  an  indi¬ 
vidual  practice  association  (or  associa¬ 
tions)  ,  then,  of  the  qualified  health 
maintenance  organizations  included  in  a 
health  benefits  plan  of  such  employer 
pursuant  to  this  section,  at  least  one 
shall  be  an  organization  which  provides 
basic  health  services  as  described  In 
paragraph  (d)  (1)  of  this  section  and  at 
least  one  shall  be  an  organization  which 
provides  basic  health  services  as 
described  in  paragraph  (d)(2)  of  this 
section. 

(e)  An  employer  subject  to  this  sub¬ 
part  is  required  to  offer  the  option  of 
membership  in  additional  qualified 
health  maintenance  organizations  to  its 
eligible  employees  only  if  such  additional 
qualified  health  maintenance  organiza¬ 
tions  demonstrate  that  their  service  areas 
include  the  place  of  residence  of  eligible 
employees  (1)  who  do  not  reside  in  the 
service  area  of  qualified  health  mainte¬ 
nance  organizations  already  included  in 
the  employer’s  health  benefits  plans,  or 
(2)  to  whom  membership  in  qualified 
health  maintenance  organizations  al¬ 


ready  Included  in  the  health  benefits 
plan  is  not  available  because  such  organ¬ 
izations  have  closed  their  enrollment  of 
eligible  employees  of  such  employer.  In 
either  such  case,  the  employer  is  required 
to  offer  the  option  of  membership  in 
such  additional  health  maintenance 
organizations  to  those  eligible  employees 
described  in  paragraph  (e)  (1)  and  (2) 
of  this  section. 

(f)  (1)  An  employer  subject  to  this 
subpart  is  not  required  to  include  in  the 
health  benefits  plan  offered  to  eligible 
employees  the  option  of  membership  in  a 
qualified  health  maintenance  organiza¬ 
tion  which  has  requested  inclusion  in  the 
health  benefits  plan  but  may  select  one 
or  more  other  qualified  health  mainte¬ 
nance  organizations  that  may  not  have 
made  a  request  within  the  time  limit  of 
paragraph  (b)  of  this  section  but  wish  to 
be  included,  provided  that  the  latter 
health  maintenance  organization  (s) 
serve,  or  will  serve  at  a  minimum,  the 
same  area  individually  or  collectively,  as 
the  health  maintenance  organization 
which  submitted  a  timely  request. 

(2)  The  employer  may  include  in  the 
health  benefits  plan  offered  to  his  em¬ 
ployees  the  option  of  membership  in  such 
additional  health  maintenance  organiza¬ 
tions  as  he.  may  decide  so  to  include: 
Provided,  That  if  the  employer  is  sub¬ 
ject  to  section  8  of  the  National  Labor 
Relations  Act  (29  U.S.C.  158),  the  selec¬ 
tion  among  competing  health  mainte¬ 
nance  organizations  may  be  made  in  ac¬ 
cordance  with  the  collective  bargaining 
process  pursuant  to  said  Act. 

(g)  If  an  offer  to  eligible  employees  of 
the  option  of  membership  in  a  qualified 
health  maintenance  organization  is  in¬ 
consistent  with  the  terms  of  an  existing 
contract,  such  option  shall  be  included 
in  any  health  benefits  plan  offered  to 
eligible  employees  under  the  terms  of 
the  existing  contract,  if  renewed,  or  un¬ 
der  the  terms  of  a  new  contract  or  agree¬ 
ment.  Except  in  the  case  of  a  contract 
described  in  the  second  sentence  of 
§  110.801  (i),  a  contract  with  a  carrier 
that  has  no  fixed  term  or  has  a  term  in 
excess  of  one  year,  shall  be  treated  as 
renewable  on  the  anniversary  date  of  the 
contract.  If  the  employer  is  self-insured, 
the  fiscal  year  (or  budget  year,  should 
that  be  different)  shall  be  considered  the 
term  of  the  existing  contract. 

§  110.803  Employees  to  whom  the 
health  maintenance  organization  al¬ 
ternative  must  be  offered. 

(a)  Each  employer  subject  to  this  sub¬ 
part  shall  offer  the  option  of  member¬ 
ship  in  a  qualified  health  maintenance 
organization  to  each  eligible  employee 
(or  to  such  employee  and  eligible  de¬ 
pendents  of  such  employee)  who  resides 
within  the  service  area  of  the  qualified 
health  maintenance  organization  or  or¬ 
ganizations  being  offered. 

(b)  Each  eligible  employee’s  election 
of  a  copayment  level  and  of  supplemen¬ 
tal  health  services  to  be  contracted  for 
is  to  be  made  as  follows: 

(1)  In  the  event  that  employees  of¬ 
fered  the  option  of  membership  in  the 
qualified  health  maintenance  organiza¬ 


tions  pursuant  to  this  subpart  are  rep¬ 
resented  by  a  collective  bargaining  agent 
or  other  representative  recognized  under 
the  laws  of  the  United  States  or  any 
State,  such  bargaining  agent  or  repre¬ 
sentative  or  its  designee  may  exercise 
on  behalf  of  such  employees  the  options 
of  selecting  among  supplemental  health 
services  and  copayment  levels  prior  to 
such  employees’  exercise  of  the  option 
to  accept  or  decline  membership  in  the 
qualified  health  maintenance  organiza¬ 
tion. 

(2)  In  the  event  that  paragraph  (b) 

(1)  of  this  section  is  not  applicable,  the 
decision-making  process  that  exists  with 
respect  to  the  existing  health  benefits 
plan  relating  to  the  selection  of  copay¬ 
ment  levels  or  covered  health  benefits 
and  services,  or  both,  shall  apply  with 
respect  to  the  selection  of  copayment 
levels  and  supplemental  health  services 
to  be  offered  to  eligible  employees. 

§  110.804  Offer  of  group  enrollment 
period. 

(a)  An  employer  offering  the  option  of 
membership  in  a  qualified  health  main¬ 
tenance  organization  pursuant  to  §  110.- 
802,  as  part  of  the  health  benefits  plan 
offered  to  its  eligible  employees,  shall 
provide  for  a  group  enrollment  period, 
at  least  annually,  during  which  eligible 
employees  may  enroll  in  the  alternative 
of  their  choice  or  may  transfer  from  one 
alternative  to  another  without  applica¬ 
tion  of  waiting  periods  or  exclusions  or 
limitations  based  on  health  status  as  con¬ 
ditions  of  enrollment  or  transfer.  During 
the  group  enrollment  period  in  which 
the  alternative  of  membership  in  a  quali¬ 
fied  health  maintenance  organization  is 
offered  to  a  group  of  employees  for  the 
first  time,  the  health  benefits  plan  alter¬ 
natives  snail  be  presented  to  each  eligi¬ 
ble  employee  with  the  requirement  that 
an  affirmative  written  selection  be  made 
among  the  different  alternatives  includ¬ 
ed  in  the  health  benefits  plan.  In  subse¬ 
quent  group  enrollment  periods  a  selec¬ 
tion  among  such  alternatives  shall  be 
available;  however,  such  written  selec¬ 
tion  is  required  only  when  the  eligible 
employee  elects  to  change  from  one 
alternative  to  another. 

(b)  The  opportunity  to  select  among 
different  alternatives  within  a  health 
benefits  plan  shall  be  made  available  to 
new  employees,  to  employees  who  have 
been  transferred  to  a  new  geographic 
location  at  the  time  such  employees  are 
eligible  to  participate  in  the  health  ben¬ 
efits  plan,  and  to  enrollees  of  a  health 
maintenance  organization  which  ceases 
operation.  Such  opportunity  shall  be 
made  available  to  such  eligible  employ¬ 
es  without  waiting  periods  or  any  ex¬ 
clusions  or  limitations  based  on  health 
status  as  conditions  of  enrollment  or 
transfer,  and  shall  be  presented  to  such 
employees  with  the  requirement  that 
they  make  an  affirmative  written  selec¬ 
tion  among  the  different  alternatives  in¬ 
cluded  in  the  health  benefits  plan. 

(c)  The  employer  shall  provide  each 
qualified  health  maintenance  organiza¬ 
tion  which  is  included  in  its  health  ben¬ 
efits  plan  with  fair  and  reasonable 
access,  not  less  than  30  days  prior  to  and 
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during  group  enrollment  periods,  to  em¬ 
ployees  referred  to  in  §  110.803(a),  for 
purposes  of  presenting  and  explaining  its 
program  in  accordance  with  §  110.108(c) 
of  this  Part.  This  access  shall  include,  at 
a  minimum,  the  opportunity  for  the 
qualified  health  maintenance  organiza¬ 
tion  to  distribute  to  such  employees  edu¬ 
cational  literature,  brochures,  announce¬ 
ments  of  meetings,  and  other  relevant 
printed  materials  meeting  the  require¬ 
ments  of  §  110.108(c).  The  employer 
shall  be  given  the  opportunity  to  review 
such  materials  before  distribution.  In 
no  event  shall  the  access  to  eligible  em¬ 
ployees  provided  to  such  qualified  health 
maintenance  organizations  be  more  re¬ 
stricted  or  less  favorable  than  that  pro¬ 
vided  other  offerers  of  alternatives  in¬ 
cluded  in  the  health  benefits  plan. 

§  110.805  Employer  contributions  for 
health  maintenance  organization  al¬ 
ternative. 

(a)  The  health  maintenance  organiza¬ 
tion  alternative  shall  be  included  in  the 
health  benefits  plan  on  terms  no  less  fa¬ 
vorable,  in  regard  to  an  employer’s  mon¬ 
etary  contribution  for  health  benefits, 
than  those  on  which  the  other  alterna¬ 
tives  in  the  health  benefits  plan  are  in¬ 
cluded,  as  determined  under  paragraphs 
(c)  or  (d)  of  this  section.  Determination 
of  the  employer’s  contribution  shall  not 
include  administrative  expenses  of  the 
employer  or  its  designee  associated  with 
offering  the  health  maintenance  orga¬ 
nization  alternative.1 

(b)  Where  the  amount  of  the  employ¬ 
er’s  contribution  for  health  benefits  is 
fixed  by  a  collective  bargaining  agree¬ 
ment  or  by  a  legally  enforceable  con¬ 
tract  with  its  employees,  the  amount  so 
determined  shall  constitute  the  employ¬ 
er’s  obligation  for  contribution  toward 
the  health  maintenance  organization 
dues  or  premium  on  behalf  of  an  eligible 
employee  (including  dependents  of  such 
employee) . 

(c)  In  the  absence  of  a  collective  bar¬ 
gaining  agreement  or  legally  enforce¬ 
able  contract  between  the  employer  and 
its  employees  fixing  the  employer’s  con¬ 
tribution  to  the  health  maintenance  or¬ 
ganization,  and  when  the  existing  em¬ 
ployees’  health  benefits  plan  consists  of 
a  single  contract  or  is  divided  into  two 
or  more  contracts,  the  employer’s  con¬ 
tribution  to  the  health  maintenance  or¬ 
ganization  on  behalf  of  an  eligible  em¬ 
ployee  (including  dependents  of  such 
employee)  shall  consist  of  the  true,  ac- 
tuarially  determined  portion  of  such 
contributions  for  alternatives  other  than 


1  These  costs  should,  however,  be  identified 
and  segregated,  since  under  Section  1314(b) 
of  the  Act  they  are  the  subject  of  a  separate 
Inquiry  by  the  General  Accounting  Office. 


the  qualified  health  maintenance  orga¬ 
nization  that  is  applied  to  the  compa¬ 
rable  coverage  provided  by  the  health 
maintenance  organization. 

(d)  For  purposes  of  paragraph  (c)  of 
the  section,  an  employer’s  contribution 
for  the  alternative(s)  within  the  health 
benefits  plan  other  than  the  qualified 
health  maintenance  organization  option 
shall  be  determined  in  the  following 
manner: 

(1)  If  the  present  health  benefit  plan 
is  contracted  with  a  carrier  on  a  pro¬ 
spective  premium  basis,  then  the  pro¬ 
spective  payment  made  per  eligible  em¬ 
ployee  by  or  on  behalf  of  the  employer  to 
a  carrier  or  other  entity  for  the  provision 
of  health  benefits  or  services  to  eligible 
employees  (including  dependents)  under 
such  alternative (s)  during  the  prospec¬ 
tive  period  of  coverage  shall  be  consid¬ 
ered  the  employer’s  obligation  for  contri¬ 
bution  for  health  maintenance  organi¬ 
zation  dues  or  premiums. 

(2)  If  the  present  health  benefits  plan 
is  contracted  with  a  carrier  on  any  form 
of  retrospective  rating  basis,  or  billing 
contract  arrangement,  the  actuarially 
developed  per-eligible-employee  deposit 
or  advance  to  the  carrier  which  includes 
appropriate  allowance  for  incurred 
claims,  claims  administration  plus  profit 
or  retention,  and  premium  tax,  shall  be 
considered  the  employer’s  obligation  for 
contribution  toward  health  maintenance 
organization  dues. 

(3)  If  the  present  health  benefits  plan 
is  self-insured  by  either  the  employer  or 
its  designee,  or  provides  services  directly, 
then  the  budgeted  level  for  expected  total 
incurred  claims  or  health  care  operating 
expenses,  plus  total  claims  administra¬ 
tion  expense,  shall  be  averaged  per  eli¬ 
gible  employee  and  such  average  shall 
be  considered  the  employer’s  obligation 
for  contribution  per  employee  toward 
health  maintenance  organization  dues  or 
premium* 

(e)  For  purposes  of  paragraph  (c)  of 
this  section,  an  employer’s  contribution 
to  the  health  maintenance  organization 
option  in  the  years  following  the  initial 
offering  shall  be  determined  on  the  as¬ 
sumption  that  all  eligible  employees  re¬ 
mained  in  the  non-health  maintenance 
organization  alternative.  However,  such 
determination  shall  take  into  considera¬ 
tion  such  factors  as  (1)  allowances  for 
inflation,  (2)  changes  in  the  composi¬ 
tion  and  experience  of  the  covered  popu¬ 
lation  actually  being  serviced  by  the  non¬ 
health  maintenance  organization  alter¬ 
native  attributable  to  the  shift  of 
enrollment  to  the  health  maintenance 
organization.  Based  on  such  computa¬ 
tion,  the  employer  or  its  designee  shall 
make  an  equitable  contribution  to  the 
health  maintenance  organization  which 
is  reasonably  comparable  to  the  contri¬ 


butions  to  be  made  on  a  per-elegible-em- 
ployee  basis,  or  on  a  per-eligible-employ- 
ee-and-eligible-dependents  basis,  to  the 
non-health  maintenance  oragnization 
alternative  for  such  year. 

(f)  An  employer  or  its  designee  shall 
retain  for  one  year  the  data  used  to  com¬ 
pute  its  level  of  contribution  to  the  alter¬ 
natives  included  in  the  health  benefits 
plan.  Such  data  may  be  reviewed  by  the 
Secretary  either  on  his  own  initiative  or 
at  the  request  of  a  qualified  health 
maintenance  organization  which  sets 
forth  reasonable  grounds  supporting 
such  a  request,  to  determine  whether  the 
level  of  contributions  determined  by  the 
employer  complies  with  this  subpart. 

§  110.806  Employee  contributions  for 
health  maintenance  organization  al¬ 
ternative. 

(a)  When  the  offer  of  the  health 
maintenance  organization  option  re¬ 
quired  by  §  110.802  requires  a  payment 
to  the  health  maintenance  organization 
that  exceeds  the  contribution  made  by 
or  on  behalf  of  the  employer  as  required 
by  §  110.805,  the  employer  or  its  designee 
shall  offer  the  eligible  employees  electing 
the  health  maintenance  organization 
alternative  the  opportunity  to  combine 
the  eligible  employee’s  contribution 
through  a  payroll  deduction  or  allotment 
program  with  the  employer’s  contribu¬ 
tion  for  payment  to  the  health  main¬ 
tenance  organization,  should  the  eligible 
employee  so  elect. 

(b)  In  the  event  that  an  employee 
elects  not  to  participate  in  such  a  pay¬ 
roll  deduction  or  allotment  plan,  the 
qualified  health  maintenance  organiza¬ 
tion  may  establish  its  rates  for  those 
eligible  employees  electing  not  to  partic¬ 
ipate  in  the  group  consolidated  payment 
arrangement,  on  the  basis  of  its  rates 
for  individual  (non-group)  subscribers 
described  in  §  110.101(2)  (1)  (i)  of  this 
Part. 

§  110.807  Relationship  of  section  1310 
(a)  of  the  Health  Maintenance  Or¬ 
ganization  Act  of  1973  to  the 
National  Labor  Relations  Act,  as 
amended. 

The  obligation  of  an  employer  subject 
to  this  subpart  to  include  the  option  of 
membership  in-  a  qualified  health  main¬ 
tenance  organization  in  any  health  bene¬ 
fits  plan  offered  to  its  eligible  employees 
shall  be  carried  out  consistently  with  the 
obligations  imposed  on  such  employer 
under  the  National  Labor  Relations  Act, 
provided  that  compliance  with  such  Act 
shall  not  relieve  the  employer  of  the 
obligation  to  include  the  alternative  of 
membership  in  a  qualified  health  main¬ 
tenance  organization  in  a  health  benefits 
plan  as  required  by  this  subpart. 
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